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Undocketed complaints are those which acially do not
state a violation of the Code; no further investigation is
required.

Appealable matters constitute the majority of the
undocketed complaints and arise from a public misconception

of the Commission's function. The Commission does not
function as an appellate court. Examples of appealable
matters which are outside the Commission's Jjurisdiction
include: matters involving the exercise of judicial

discretion, particularly in domestic cases; disagreements
with the 3judge's application of the 1law; evidentiary or
procedural matters, particularly in criminal cases; and
allegations of abuse of discretion in sentencing.

Many complaints address the judge's demeanor, attitude,
degree of attention, or alleged bias or prejudice. These
are matters in which the secretary is likely to request a
voluntary response from the Jjudge and, based on that
response, the Commission in some instances determines there
has clearly been no violation of the Code.

These undocketed complaints are dismissed with an
appropriate letter to the complainant and to the judge, if
the judge has been asked to respond to the complaint.

Docketed complaints are those in which the Commission
as a whole feels that further investigation 1is warranted.
The secretary will likely have already requested a voluntary
response from the judge in these matters.

The Commission has a number of investigative options
once it dockets a complaint. Docketed complaints may be
assigned to a three person subcommittee of the Commission
for review and report at the next Commission meeting. These
complaints may be referred to the Commission Examiner for
investigation and report. Finally, the Commission may ask
for further information or records from the judge.

Disposition of Docketed Complaints

After investigation of docketed complaints, the
Commission may choose a course of action short of filing
formal proceedings.

A complaint may be dismissed after investigation. On
docketing, there appeared to be some merit to the complaint,
but after further investigation the complaint is found to be
without merit.
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A complaint may be dismissed after investigation with
caution. The Commission finds no violation in the instant
complaint, but the judge is cautioned to avoid such
situations in the future. Cautionary 1letters have been
issued when alcohol consumption appears problematic or when
there 1is a strong suggestion of inappropriate personal
comment.

Letters of admonition are issued when some infraction
of the Code has occurred, but the infraction does not
involve a continuing course of conduct. Such letters may,
for example, address isolated instances of delay, ex parte
communication, or discourtesy to litigants or counsel.

A cease and desist order may be issued when the
Commission finds factually undisputed violations of the Code
which represent a continuing course of conduct. The judge
must agree to comply by accepting the order, or formal
proceedings will be instituted. Examples of conduct
resulting in cease and desist orders include: activity on
behalf of a political candidate or intervention with a
fellow judge on behalf of family or friends.

Upon disposition of any docketed complaint, the judge
and the complainant are notified of the Commission's
action. Other interested persons may be notified within the
Commission's discretion.

Confidentiality

Up to this point, all Commission action is confidential
and remains so until a notice of formal proceedings is
filed. Certain narrowly delineated exceptions to the rule
of confidentiality exist.

Rule 607(c) provides a specific exception to the rule
of confidentiality with regard to any information which the
Commission considers relevant to current or future criminal
prosecutions or ouster proceedings against a judge. Rule
607 further permits a waiver of confidentiality, in the
Commission's discretion, to the Disciplinary Administrator
and to the Supreme Court Nominating Commission, the District
Judicial Nominating Commissions, and the Governor with
regard to nominees for judicial appointments. The
Commission may also, in its discretion, make public all or
any part of its files involving a candidate for election or
retention in judicial office.
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Formal Proceedings

During the investigation stage prior to the filing of
the notice of formal proceedings, the judge is advised by
letter that an investigation is underway. The judge then
has the opportunity to present information to the ex iiner.

If the Commission institutes formal proceedings,
specific charges stated in ordinary and concise language are
submitted to the judge. The judge has an opportunity to
answer and a hearing date is set.

The hearing on a notice of formal proceedings 1is a
putl ic hearing. The judge is entitled to be represented by
counsel at all stages of the proceedings, including the
investigative phase prior to the filing of the notice of

formal proceedings if the judge so chooses. The rules of
evidence applicable to civil cases apply at formal hearings
before the Commission. Procedural rulings are made by the

chair, consented to by other members unless one or more
calls for a vote. Any difference of opinion with the chair
is controlled by a majority vote of those Commission members
present.

The Commission Examiner presents the case in support of

the charges in the notice of formal proceedings. At least
three members of the Commission must be present when
evidence 1is introduced. A vote of five members of the

Commission is required before a finding may be entered that
any charges have been proven.

If the Commission finds the charges proven, it can
admonish the 3judge or recommend to the Supreme Court the
discipline or compulsory retirement of the judge.
Discipline means public censure, suspension, or removal from
office.

The Commission is required in all proceedings resulting
in a recommendation to the Supreme Court for discipline or
compulsory retirement to make written findings of fact,
conclusions of law, and recommendations which shall be filed
and docketed by the Clerk of the Supreme Court as a case.
The respondent judge then has the opportunity to file
written exceptions to the Commission's report and to appear
in person and by counsel before the Supreme Court which may
adopt, amend, or reject the recommendations of the
Commission.

Two flow charts appended to this report trace the
progress of a complaint before the Commission and through
Supreme Court proceedings.
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Appendix A

REPORTED JUDICIAL DISCIPLINARY CASES

In re Rome, 218 Kan. 198, 542 P.2d 676 (1975).

In a criminal proceeding, a magistrate 3judge issued a
memorandum decision which held the defendant out to public
ridicule or scorn. The decision was, incidentally, issued
in poetic form.

The Supreme Court found the conduct violated Canon 3 A.
(3) which requires a judge to be "patient, dignified, and
courteous to 1litigants, ‘jurors, witnesses, lawyers, and
others with whom he deals in his official capacity." The
court ordered public censure.

In re Baker, 218 Kan. 209, 542 P.2d 701 (1975).

The Commission on Judicial Qualifications found six
violations of Canon 7 arising out of advertising materials
used in a campaign for judicial office.

The Supreme Court found no violation as to five
charges, holding the activities to come within the pledge of
faithful performance of the duties of judicial office. The
court found the health, work habits, experience, and ability
of the candidates to be matters of legitimate concern to the
electorate. As to the sixth charge, the court found that a
campaign statement by a candidate for judicial office that
an incumbent judge is entitled to a substantial pension if
defeated, when the judge is not in fact eligible for any
pension, violates the prohibition of Canon 7 B. (1) (c)
against misrepresentation of facts. The court imposed the
discipline of public censure.

In re Sortor, 220 Kan. 177, 551 P.2d 1255 (1976).

A magistrate judge was found by the Commission to have
been rude and discourteous to lawyers and litigants and, on
occasion, to have terminated proceedings without granting
interested parties the right to be heard.

The Supreme Court found violations of Canons 3 A. (3)
and (4) and imposed public censure.
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attempted to be critical of actions of the county attorney
and of a fellow judge. The Jjudge purposefully made
allegations of fact and stated as conclusions factual
matters that were at the time he made his statements being
contested in separate criminal cases. Subsequent to making
such statements, the judge purposefully and intentionally
attempted to get them publicized by sending copies to the
news media.

The Supreme Court found violations of Canons 1, 2, 3 A.
(1), 3 A. (3), and 3 A. (6). The judge was ordered removed
from office.

In re Woodworth, 237 Kan. 884, 703 P.2d 844 (1985).

A judge of the district court was convicted of
violating a statute which makes it unlawful to have in one's
possession any package of alcoholic 1liquor without having
thereon the Kansas tax stamps required by law.

The Supreme Court found violations of Canons 1 and 2 A.
relating to the integrity and independence of the judiciary
and the avoidance of impropriety and the appearance of
impropriety. The court ordered public censure.

In re Levans, 242 Kan. 148, 744 P.2d 800 (1987).

A district magistrate judge removed eight railroad ties
belonging to a railway company without written permission or
verification of purported oral authority. The judge did not
fully cooperate during investigation of the incident.

The Supreme Court found violations of Canons 1 and 2.
The court ordered public censure.

In re Yandell, 244 Kan. 709, 772 P.2d 807 (1989).

A judge of the district court violated the 1law by
leaving the scene of a non-injury accident and in so doing
also violated the terms of a previous cease and desist order
issued by the Commission on Judicial Qualifications.
Numerous other violations arose out of the judge's conduct
in various financial transactions and his failure to recuse
himself in contested cases involving his creditors.

The Supreme Court found violations of Canons 1, 2 A., 3
C., 5C. (1), 5C. (3), and 5 C. (4) (b). The court ordered
removal from office.




In re Long, 244 Kan. 719, 772 P.2d 814 (1989).

A judge of the district court was found to have failed
to respect and comply with the 1law, carry out her
adjudicative responsibility of promptly disposing of the.
business of the court, and diligently discharge her
administrative responsibilities and maintain professional
competence in judicial administration.

The Supreme Court found violations of Canons 2 A., 3 A.
(5), and 3 B. (1). The court ordered public censure.
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Appendix B

Five-Year Summary of Complaints Received and Docketed

COMPLAINTS RECEIVED
1988 1989 199 1991 1992 |
125
100
75
50 }
25
0
7s &3 122 107 )
COMPLAINTS bocxr-:nsv
1988 1989 199 1991 1992 |
40
30

20
: I I
0
19 28 30 21

14




Appendix C

Commission on Judicial Qualifications
Statistical Summaries 1988 - 1992

1988 1989 1990 1991 1992

Total Number of Inquiries 150 163 180 186 279
Rules and Complaint

Forms mailed 74 112 86 122 181
Number of Complaints Received 75 83 122 107 82
Number of Complaints Docketed 19 28 30 21 14 %
Docketed Complaints Pending

at beginning of year 8 S 8 5 4
Disposition of Complaint
Dismissed, no violation found 1 2 0 0 0
Dismissed after investigation 17 13 26 11 4

Dismissed after investigation

with caution 0 6 2 3 1
Letter of admonishment issued 1 1 5 6 4
Cease and Desist issued 2 1 2 2 2
Notice of Formal

Proceedings filed 1 0 0 0 2
Dismissed for lack of

information 0 0 0 0 1
Complaints Pending year end 5 8 5 4 4
Type of Judge Complained Against
District Judge 18 24 25 21 10
District Magistrate Judge 7 11 1 0 3
Municipal Judge 1 1 7 3 3
Judge Pro Tempore 1 1 4 2 1

* The number of complaints docketed has declined, in part, because more
voluntary responses have been requested in advance of Commission
meetings. In the past, complaints were frequently docketed prior to any
request for a response.



gettlerm
Rectangle


Appendix D

Sample Complaint Form

Kansas Commission on Judicial Qualifications

Room 374, Kansas Judicial Center 301 West Tenth Street  Topeka, KS 66612  913-296-3229

Complaint against a judge

Person making the complaint

Address

Clty, State, ZIp Code Phone number

I would like to file a complaint against:

Name of Judge:

Type of Judge (If known) County or City

Details and specif'cs of complaint. .Phasom-nspodﬂchdsmd circumstances which you belleve
constituts judicial misconduct or disablllty. inciude any detalls, names, dates, places, addresses, and telephone numbers
which will assist the commission In its evaluation and investigation of this complaint. Also incliude any documents, letters
or other materials related to the compiaint. identlly the names and addresses of any witnessss. Keep a copy of sverything

you submit for your records,

Continue on reverse

29
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The Kansas Commission on Judicial Qualifications . Complaint against a judge — Page 2

(if additional space s required, use additional pages as needed and attach them to this page.)

{ certity that the allegations and statements of fact set forth above are true and correct to the best of my
knowledge, information and bellef.

Date Complainant’s Signature
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Appendix E

COMMISSION PROCEDURES
RECEIPT OF COMPLAINT THROUGH FORMAL PROCEEDINGS

Complaint Received or Referred;
Commission’s Own Motion

{ Commission Review ————

Not Docketed
Response to Complainant Docketed
T
_ T I 1
Assign to Subcommittee Assign Examiner Ask Judge for
to Investigate Further Information
1 I
|Commission Votes |
i 1 1
To Dismiss| |To Issue To Issue Admonition| |To Issue
Caution Letter Cease and Desist
N
CONFIDENTIAL Judge Accepts Judge Rejects
I
[ I
Commission Institutes To Institute
PUBLIC Formal Proceedings Formal Proceedings
| Formal Hearing Before Commission|
[ |
Charges Not Proved Charges Proved

No recommendation Admonishment Recommendation to Supreme Court:

to Supreme Court by Commission Discipline or Compulsory Retirement
(See Appendix F)

Dismiss
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Appendix F

PROCEEDINGS BEFORE THE SUPREME COURT

REVIEW OF COMMISSION FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS

Commission Recommends Discipline
1:lrmbhc censure, suspension, removal
om office) or Compulsory Retirement

Respondent files statement that
no exceptions will be taken

Case Submitted
on Merits

to Supreme Court

Court Rejects, Modifies, or
Accepts Recommendations and

Respondent Files Exceptions

T

Clerk Orders Transcript

|

Respondent Files Brief

Commission Files Brief

Orders Discipline l
Case Heard on Merits
by Supreme Court
Proceedings Referred back Recommendations Discipline or
Dismisse to Commission Rejected gfr)(lilzfr’:(lisory Retirement
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